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January 8, 2007
VIA ELECTRONIC MAIL

Dexter.Thomas@usda.gov
PACA Trust Comments
Agricultural Marketing Service

Fruit and Vegetable Division

P.A.C.A Branch

1400 Independence Avenue, S.W.

Room 2095-S, Stop 0242
Washington, D.C.  20250

Re:
Comments on Proposed Regulations Under the Perishable Agricultural Commodities Act To Ensure Trust Protection for Produce Sellers When Using Electronic Invoicing or Other Billing Statements
Docket No. FV05-373

Dear Mr. Thomas:


These comments are submitted by the United Fresh Produce Association, the industry's leading trade association committed to driving the growth and success of produce companies and their partners.  United Fresh represents the interests of member companies throughout the global, fresh produce supply chain, including family-owned, private and publicly traded businesses as well as regional, national and international companies. The association was founded in 1904 to represent the produce industry, and recently took the name United Fresh as a result of the 2006 merger of the United Fresh Fruit & Vegetable Association and the International Fresh-cut Produce Association.


As the Department is aware, United Fresh (formerly United Fresh Fruit & Vegetable Association) was intimately involved in the industry negotiations that led to the passage of the Perishable Agricultural Commodities Act Amendments of 1995, Pub. L. 104-48, 109 Stat. 424 (Nov. 15, 1995) (the 1995 PACA Amendments).  More importantly for the purposes of this Proposed Rulemaking, the regulations under consideration here, 7 C.F.R. § 46.46(f), are the result of a January 15, 1997, petition submitted by United Fresh Fruit & Vegetable Association (and joined by ten other associations) requesting that the U.S. Department of Agriculture (USDA) engage in notice-and-comment rulemaking to clarify that Electronic Data Interchange (EDI) transactions were properly considered within the meaning of “ordinary and usual billing or invoice statements” as those words were used in section 6 of the 1995 PACA Amendments, amending 7 U.S.C. § 499e(c)(4).  


United Fresh strongly supports the proposed rule as outlined in the Federal Register dated November 8, 2006, on pages 65426-65430.  The above-referenced proposed rule addresses the industry’s concern that licensees should be able to “use reasonable technological advances while still receiving appropriate trust protection under the PACA.”  62 Fed. Reg. 33,574 – 33575 (June 20. 1997) (preamble to proposed rule).  Specifically, the rule addresses an industry wide concern that some buyers attempt to avoid the statutory trust by the subterfuge of refusing receipt of the trust notice or by using a third-party billing entity to claim that the buyer had not received notice of the trust. The proposed rule addresses this concern and ensures that both growers and retailers retain the right to preserve the trust creditor status established under PACA.   
The proposed rule is an important step in the right direction for the industry as it gives PACA licensees confidence and security that they can use efficient technological means when conducting their transactions, yet still receive appropriate trust protection.  In addition, the rule goes one step further to sanction those who do not accept the sellers’ notice of intent to preserve benefits under the trust using the required trust statement whether in documentary or electronic form.  


United Fresh strongly supports the continued full functioning of the PACA trust.  The 1997 regulatory amendments were correctly crafted to ensure that buyers and sellers could use reasonable technological advances while still receiving appropriate trust protection.  Further technological advances should not deprive the industry of the benefits of a fully functioning trust, and neither should those who would seek to frustrate that trust.


We thank the Department for the opportunity to provide comment on the above-referenced proposed rule, and we encourage the Agricultural Marketing Service to issue a final rule that will amend the PACA regulations as proposed.

Yours truly,
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Robert L. Guenther
Senior Vice President, Public Policy
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